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FELDVAN, Justice

M1 We granted review to determ ne whether the penalty, or
so-called interrorem clause in a wll should be enforced agai nst
those who contest the wll. Per AR S. § 14-2517, the penalty
cl ause is unenforceable if probable cause existed to contest the
wll. Under the facts of this case of first inpression and
according to what we conclude to be the proper definition of
probabl e cause, we find that the penalty clause should not be
enforced. W thus vacate part of the court of appeals’ opinion,
reverse the portion of the trial court’s judgnent dealing with
enforcenent of the penalty clause, and remand to the trial court
for further action consistent with this opinion.

12 We have jurisdiction pursuant to Arizona Constitution

article VI, section 5(3).

FACTS AND PROCEDURAL HI STORY
13 Ral ph V. Shumnay (Decedent) executed a wll six days
before his death. The will had been prepared at his request by his
hel per and bookkeeper, Adelida Rodriguez. The will nom nated
Rodri guez, who was neither related to Decedent nor a beneficiary
under his prior will, as personal representative and |eft her
twenty-five percent of Decedent’s estate. Decedent was survived by
a brother and four children. Virginia Gavette, one of his
daught er s, filed a petition for appointnent as personal
representative; the other survivors agreed to that appointnent.
After Gavette’s appoi ntnent, Rodriguez fil ed an objection, offering
the 1997 wll for probate. Gavette contested that wll, alleging

undue influence and unauthorized practice of |aw by Rodriguez.



Rodriguez was not an attorney but held Decedent’s power of
attorney. She occupied a confidential relationship with Decedent,
thus raising a presunption of undue influence because she
benefitted fromthe will. See In re Estate of Pitt, 88 Ariz. 312,
317, 356 P.2d 408, 411 (1960); In re O Connor’s Estate, 74 Ariz.
248, 259-60, 246 P.2d 1063, 1071 (1952). The trial judge found
that the will was valid; that Rodriguez proved by clear and
convi nci ng evidence that she had not exerted undue influence; and
t hat Rodri guez had not engaged in the unauthorized practice of |aw
in assisting in preparation of the will, using a conputer program
and readi ng questions and recordi ng answers gi ven by Decedent, who
was severely visually inpaired. The judge also enforced a penalty
clause contained in the will,! resulting in forfeiture of the
portion of the estate bequeathed to Gavette and anot her daughter,
Ni kki Cole.? Because AR S. 8§ 14-2517 prohibits penalizing a
contestant when there was probable cause for the contest, by
enforcing the penalty clause the trial judge inplicitly found no

probabl e cause to challenge the will.

1 The cl ause read as foll ows:

| f any beneficiary under this WIIl in any
manner, directly or indirectly, contests or
attacks this WIIl or any of its provisions,
any gift or other provision | have nmade to or
for that person under this WII is revoked and
shall be disposed of in the same manner
provided herein as if t hat contesting

beneficiary had predeceased nme w thout issue.

June 26, 1997 Last WII| and Testanent of: Ral ph V. Shumnay, C ause
11t", Appel l ant’s Qpening Brief Appendix A

2 Cole testified at trial but technically was not a
contestant. The parties did not raise and we do not address the
propriety of enforcing a penalty clause against a beneficiary who
was only a witness at trial.



14 The court of appeals affirmed the judgnent, with a

majority of the panel believing the evidence supported the trial

j udge’ s conclusions on enforcenent of the penalty clause. 1In re
Estate of Shummay,  Ariz. 97 32-34, 3 P.3d 977, 986
19 32-34 (App. 1999). In dissent, Judge Ehrlich found probable

cause existed to contest the will and the forfeiture clause should
t herefore not have been enforced. Id. at ¢ 39-40, 3 P.3d at
987-88 | 39-40. The court also held that the evidence supported
the trial judge s conclusion that the will was not the product of
undue influence. 1d. at 9 22, 3 P.3d at 984 | 22. The court
of appeals further found the will was not the result of the

unaut hori zed practice of |aw because Rodriguez acted only as a

scribe for Decedent, filling in his answers to the questions in the
conputer program Id. at 97 11-12, 3 P.3d at 982 § 11-12.
15 The only issue on which we granted review was whet her a

| egal presunption of undue influence is sufficient probable cause
under A.R S. 8§ 14-2517. W requested that supplenental briefs be
directed to the question of the appropriate standard to be applied

when det erm ni ng t he exi stence of probabl e cause under the statute.

DI SCUSSI ON
A The statute
16 There is a significant divergence of views as to whet her
an in terroremclause is enforceable when a contest is brought in
good faith. See Annotation, Validity and Enforceability of
Provision of WIIl or Trust Instrunent for Forfeiture or Reduction

of Share of Contesting Beneficiary, 23 A L.R4th 369, 376-81
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(1983). W need not concern ourselves wth this because our
statute provides:

A provision in a will purporting to penalize

an interested person for contesting the wll

or instituting other proceedings relating to

the estate is unenforceable if probable cause

exi sts for that action.
AR S. 814-2517 (1995). The court of appeals’ opinionis the first
publ i shed decision to construe this statute. The statute is based
on Uniform Probate Code § 2-517. A simlar discussion of
enforceability is given in the RESTATEMENT OF PROPERTY, which a
majority of jurisdictions supports:?

An ot herwi se effective provisionin a wll or

ot her donative transfer, which is designed to

prevent the acquisition or retention of an

Interest in property in the event there is a

contest of the wvalidity of the docunent

transferring the interest or an attack on a

particular provision of the docunent, is

valid, unless there was probable cause for

maki ng the contest or attack.
RESTATEMENT ( SECOND) OF PROPERTY: Donative Transfers § 9.1 (1983)
(herei nafter RESTATEMENT) .
17 The | aw favors testanentary di sposition of property. See
O Connor’'s Estate, 74 Ariz. at 261, 246 P.2d at 1071-72. One
stated purpose of Arizona's probate procedure is “to discover and
make effective the intent of a decedent in distribution of his
property.” A R S. 8§ 14-1102(B)(2). Once the testator’s intent is
known, doubts should be resolved on the side of carrying out the
testator’s intent. See Inre Walters’ Estate, 77 Ariz. 122, 125-
26, 267 P.2d 896, 898-99 (1954). The rationale behind the rule on

enforceability of penalty clauses in wills bal ances several policy

3 See RESTATEMENT ( SECOND) OF PROPERTY: Donative Transfers § 9.1
Reporter’s Note (1983).



factors. Public policy reasons to support penalty clauses include
preserving the transferor’s donative intent, avoiding waste of the
estate in litigation, and avoiding use of a will contest to coerce
a nore favorable settlenent to a dissatisfied beneficiary. See
RESTATEMENT § 9.1 cnt. a. These nust be balanced with the public
policy interests of allowing access to the courts to prevent
probate of wlls procured by or resulting from fraud, undue
i nfluence, lack of capacity, inproper execution, forgery, or
subsequent revocation by a |ater docunent. See id. Thus, the
Uni f orm Code, the RESTATEMENT, and the Arizona statute all refer to
probabl e cause as the key issue in deciding whether to enforce a
penal ty cl ause.

18 The court of appeals construed the statutory |anguage to
mean that probable cause would exist if a “reasonably prudent
person . . . [would believe] that the will is invalid.” Shumay,
__ Ariz. at 929, 3 P.3d at 985 § 29. The dissent believed,
however, that the majority “erroneously focused on facts accepted
by the trial court after a full devel opnent of the record and not
upon whet her a reasonable person in the challenger’s position at
the tinme the lawsuit was instituted woul d have had probabl e cause
for concluding as she did.” Id. at _ 9 40, 3 P.3d at 987 { 40.
19 In malicious prosecution and fal se inprisonnent cases,
whet her probabl e cause existed in a particular case is a question
of law to be determned by the court after the factual basis is
determined by the trier of fact. See Hockett v. Gty of Tucson

139 Ariz. 317, 320, 678 P.2d 502, 505 (App. 1983); Wwatzek v.
val ker, 14 Ariz.App. 545, 548, 485 P.2d 3, 6 (1971). W thus

review the | egal issues de novo, applying the appropriate |ega



standard to the facts found by the trier. See State v. Buccini

167 Ariz. 550, 555-56, 810 P.2d 178, 183-84 (1991) (probable cause
for issuance of search warrant). Although the present case falls
within a different area of the law, we believe this procedure is

nevert hel ess appropri ate.

B. Probabl e cause —the standard

110 W first resolve the standard of probable cause to be
appl i ed under the statute. The trial judge did not nake a specific
probabl e cause finding. See Shummay, = Ariz. at _ 1 24 n.6,
3 P.3d at 985 § 24 n.6. The judge nerely acknow edged that the
wi || had been challenged and ruled that the penalty clause should
be enforced. The court of appeals stated that “the circunstances
regarding the will mght give rise to a good faith belief that the
decedent’s will was overborne.” Id. at ¢ 33, 3 P.3d at 986
9 33. But the court then differentiated this “good faith belief”
from “probabl e cause” by saying that “[p]robable cause
requires an independent, objective determ nation of whether
reasonabl e persons i n appel |l ants’ situati on woul d have t hought t hat
their father’s will was invalid.” Id. at 933 n.9, 3 P.3d at
986 1 33 n.9. The court concluded that Gavette did not establish
to the trial judge s satisfaction that “a reasonably prudent
[ person woul d] have instituted or continued the proceeding.” Id.
at 71 33, 3 P.3d at 986 § 33 (quoting Hockett, 139 Ariz. at
320, 678 P.2d at 505).

111 In articulating these tests, the court of appeals relied
on definitions of probable cause used in crimnal cases and in

civil cases dealing with false arrest or nalicious prosecution



See id. at Y 27-28, 3 P.3d at 985 Y 27-28. It did so in
part because “technical words and phrases that ‘have acquired a
peculiar and appropriate neaning in the law shall be construed
according to such peculiar and appropriate neaning.’”” 1d. at
1 26, 3 P.3d at 985 § 26 (quoting AR S. § 1-213). W have little
quarrel with this principle or with the tests laid down by the
court of appeals, but we believe wll contests are sonmewhat sui
generis, influenced as they are by the conflicting public policies
descri bed above. Thus, we prefer a standard specifically
applicable to will contests.

112 Moreover, in reaching its conclusion, the court cited
evi dence devel oped at trial as part of the support for the trial
judge’s finding the wll contest wunreasonable, including the
judge’s ultimte conclusion that Decedent was of sound m nd and
conpetent to direct disposition of his estate. Id. at 1 32,
3 P.3d at 986 ¢ 32. Qoviously, this result was not known by
Gavette when she filed the contest, and significant authority
supports the concept that it is the informati on known at the tine
of filing that is significant. See, e.g., Inre Estate of Peppler,
971 P.2d 694, 697 (Col 0. App.1998); In re Estate of Canpbell, 876
P.2d 212, 216 (Kan. App. 1994); Hannamv. Brown, 956 P.2d 794, 799
(Nev. 1998); W nni nghamv. Wnni ngham 966 S.W2d 48, 52-53 (Tenn.
1998); Annotation, supra, 23 A L.R 4th at 376-81. This authority
i ncl udes t he RESTATEMENT, in which “probable cause” is defined as

the existence, at the tinme of the initiation
of the proceeding, of evidence which would

| ead a reasonable person, properly inforned
and advised, to conclude that there is a

substantial likelihood that the contest or
attack will be successful. The evidence
needed . . . should be |less where there is

strong public policy supporting the |[egal



ground of the contest or attack. . . . A

factor which bears on the existence of

probabl e cause is that the beneficiary relied

upon the advice of disinterested counsel

sought in good faith after a full disclosure

of the facts.
RESTATEMENT 8 9.1 cnt. J (enphasis added). Oher jurisdictions have
adopt ed t he RESTATEMENT’ s definition of probabl e cause. See Peppl er,
971 P.2d at 697; Canpbell, 876 P.2d at 216; Hannam 956 P.2d at
798.
113 We believe the RESTATEMENT' s standard for probabl e cause
properly bal ances the conflicting policy interests and therefore
adopt it over the other potential standards, including that framed
by the court of appeals and those presented by the parties, which
i ncluded the colorable claimand Rul e 11 standards. W include the
good faith elenent rejected by the court of appeals. See Shumnay,
__ Ariz. at __ 33n9, 3P.3dat 986 933 n.9. Wile we agree
that good faith is not the sole test, we believe subjective belief
in the basis of the challenge is part of the required belief in the
substantial 1ikelihood of success. See, e.g., Wnningham 966
S.W2d at 52. W will apply the RESTATEMENT test flexibly,
especi ally when strong policy supports grounds for chall enge —as
in the case of suspected undue influence, the principal ground for
contest in the present case. The RESTATEMENT' s standard of a
“reasonabl e person, properly infornmed and advi sed” who concl udes
there is a substantial |ikelihood of success in the contest is, of
course, a question initially for the trial court. I n addressi ng

that question, the trial judge should, as the RESTATEMENT requires,

refer to the evidence known at the tine the contest was initi ated.

C. Whet her probabl e cause existed in the present case

9



114 Penalty cl auses work a forfeiture, whichis disfavored in
the law. See, e.g., Schaeffer v. Chapman, 176 Ariz. 326, 329, 861
P.2d 611, 614 (1993) (forfeiture clause in a contract); RESTATEMENT
8 9.1 Reporter’s Note 7; Annotation, What Constitutes Contest or
Attenpt to Defeat WII Wthin Provision Thereof Forfeiting Share of
Contesting Beneficiary, 3 A L.R 5th 590, 611 (1992). Because of
this, the statute should be liberally construed, especially when
t he grounds include such matters as undue influence. The court of
appeal s presuned the judge knew and applied the appropriate |aw
when maki ng her decision. Shummvay, _ Ariz. at _ 1 24 n.6, 3
P.3d at 984-85 T 24 n.6. W mght indulge the sanme presunption,
but the absence of findings and | ack of any comment or expl anation
inthe trial judge's orders |l eaves us not only to speculate as to
t he standard she applied in a case of first inpression, but alsoto
our own devices in attenpting to find support for her unexpressed
but inplicit conclusion that there was no probabl e cause.

115 Prior to filing the present action, CGavette obtained a
witten opinion by Decedent’s doctor that he was “borderline
conpetent” during the | ast week of his life, that he showed “ marked

deterioration,” was “waxi ng and wani ng,” and that by June 30 (four
days after the will was signed), he “clearly was i nconpetent.” See
Letter by Dr. Mchael S. Roberts, dated July 3, 1997, Exhibit
No. 10 to Statenent of Facts in Support of Virginia Gavette’s
Motion for Summary Judgment (filed February 17, 1998). One
i mportant factor used to determ ne whether the will contest was
filed with probable cause is that the beneficiaries relied on the

advi ce of disinterested counsel, sought in good faith after a ful

di scl osure of the facts. See Peppler, 971 P.2d at 697 (citing

10



RESTATEMENT 8 9.1 cnt. ). The attorney advised Gavette of the | egal
presunpti on of undue i nfluence when one who occupi es a confidentia
relationship to a decedent is active in procuring the execution of
the will and is one of the principal beneficiaries. See In re
Estate of Harber, 102 Ariz. 285, 289, 428 P.2d 662, 666 (1967).
116 The facts al so showed that Rodriguez, as she concedes,
had a confidential relationship with Decedent. See Shumnay, _
Ariz. at T 14, 3 P.3d at 982 f 14. “[Where a confidentia
relati onship is shown the presunption of invalidity can be overcone
only by cl ear and convi nci ng evi dence that the transaction was fair
and voluntary.” Stewart v. Wodruff, 19 Ariz.App. 190, 194, 505
P.2d 1081, 1085 (1973). This is a difficult standard of proof.
Though Rodriguez net it to the trial judge s satisfaction after
presentation of all evidence, when Gavette filed the contest she
coul d reasonabl y have questi oned Rodriguez’ ability to do so, given
t he other circunstances surroundi ng execution of the will.

117 These circunstances include the follow ng: Rodr i guez
hel ped Decedent prepare his will with conputer software she had
previ ously purchased; she was nanmed the personal representative;
and she arranged for Decedent to sign the will in the hospital six
days before his death, with two of her relatives as the only
Wi tnesses. Rodriguez was not a beneficiary under Decedent’s prior
wll and was not related to him but she would inherit twenty-five
percent of his estate under the wll she prepared. After
Decedent’s death, Rodriguez transferred to her account $13, 000 from

Decedent’ s bank account and a $5,000 certificate of deposit. She

11



had access as a beneficiary of these joint accounts.*

118 Decedent was legally blind, and Gavette may reasonably
have believed that he did not truly know what the will said. A
previous draft had been prepared and read in her presence on
June 25, the day before the contested will was executed. Decedent
seened to be asleep during this reading and did not agree that the
will expressed his testanmentary desires. The will was revised
overnight and then read only in the presence of Rodriguez’
relatives. The person who notarized the will’'s signatures did not
witness its reading. Cole said Decedent could not renenber things
when she was talking with himprior to Rodriguez’ arrival on the
day the wll was executed. It is also unclear whether Decedent
intended to include the penalty clause. The software programused
by Rodriguez did not allow the user to pick and choose which

cl auses were desired, so the penalty clause very well nmay have been

i ncluded automatically. In fact, Decedent may not have known it
was there. Thus, whether the wll expressed Decedent’s
testamentary intent was in question. It is therefore inpossible to

conclude as a matter of |awthat a reasonabl e person woul d not have
believed there was a substantial |ikelihood of success in
contesting this wll.

119 Rodri guez argues that Decedent was not close to Gavette,
that he was a very strong-willed person, and that she provided
cl ear and convi nci ng evi dence that he was conpetent to execute this
will. However, the definition of probable cause does not require

certainty of success. The question is whether Gavette had enough

4 At trial, Rodriguez testified that Decedent intended that
t hese funds be di sbursed under the terns of the will, but they had
thus far not been so di sbursed.

12



facts to establish probable cause at the tine the contest was
filed. Sinply because the trial judge concluded there was no undue
i nfluence does not nmean no probabl e cause existed to contest the
will. If that were the case, the only contestants to a will would
be either those who were absolutely certain of the wll’s
invalidity or those who had little or nothing to | ose should the
contest fail. Any person who had a substantial interest under a
will would face the choice of letting a questionable will stand or
forfeiting his or her share of the estate should the challenge
fail.

120 In Iight of the undue influence challenge, includingthe
presunption applicable in this case and the public policy
mlitating against forfeiture and favoring access to the courts,
the factors that wei ghed agai nst a probable cause finding do not
overcone the informati on known to Gavette at the tine the contest
was filed. Based on the circunstances surrounding the drafting and
execution of this will, the doctor’s concern regardi ng Decedent’s
conpetence, the lack of clarity of Decedent’s intent, the
presunption of undue influence, and the policy of Arizona |aw on
this subject, we conclude there was probabl e cause to contest the
wll. In reaching this conclusion, we do not resolve disputed
factual issues. There is no dispute concerning the evidence
Gavette knew at the tinme the contest was fil ed.

121 Wthout the benefit of any findings fromthe trial judge
or any information on the standard she applied, we must ourselves
sol ve the I egal question as to the existence of probable cause. W
have not been asked to and do not disturb the trial judge’'s

ultimate factual conclusion that the will was valid. Though the

13



presunption of undue influence by Rodriguez was eventually
overcone, at the tinme of filing the contest, Gavette, as a
reasonabl e person properly informed and advi sed, had grounds to
believe there was a substantial I|ikelihood of success —probable
cause to contest the will. After full devel opnent of the facts at
trial, hindsight cannot be utilized to later justify a finding that
t he contest was unreasonable. The RESTATEMENT provi des an exanpl e,
very simlar to the case at hand:

O by an otherwse effective wll, gives
one-half of his property to the person who
served as his nurse during the last three
years of his life. Hs wll gave the other
one-half of his property to his only son. The
will was made one year before O died. During
the last three years of Os life, he was
mental Iy i nconpetent nost of the time but did
have sone lucid intervals. The wll contained
a provision that if his son contested the wll
or any provision thereof, all of the property
subject to disposition by Os will would go to
the nurse. The son contested the will on the
ground that his father did not have the nental
capacity to make a will. H's contest failed
because it was determned that the will was
executed during a lucid interval of his
father. The conclusionis justified that there
was probable cause for the contest and thus

the son's interest wunder the wll is not
forfeited.
RESTATEMENT 8§ 9.1 cnt. j, illus. 10.
122 W reach a simlar conclusion here. Accordingly,
Gavette's interests under the will are not forfeited.
CONCLUSI ON
123 The inplicit finding by the trial judge of no probable

cause for this will contest is unsupported and nust be set aside.

Thus the court of appeals’ opinion is vacated insofar as it deals

14



with the penalty clause, the portion of the trial court judgnent
permttingits enforcenent is reversed, and the case is remanded to

the trial court for further action consistent with this opinion.

STANLEY G FELDVAN, Justice

CONCURRI NG

THOVAS A. ZLAKET, Chief Justice

FREDERI CK J. MARTONE, Justice

RUTH V. McGEREGOR, Justice

J. WLLI AM BRAMVER, Jr., Judge

Vice Chief Justice Charles E. Jones recused hinmself. Pursuant to
Arizona Constitution article VI, section 3, the Honorable J.
Wl liam Bramrer Jr., Judge of the Court of Appeals, D vision Two,
was designated to sit in his stead.
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